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RESOLUTION

TRESPESES,/.:

This resolves the MOTION FOR THE JUDICIAL DETERMINATION

OF PROBABLE CAUSE ̂ filed by accused Diomedio P. Villanueva
(Villanueva) on 28 June 2017, the COMMENT/OPPOSITION^ thereto filed
by the prosecution on 5 July 2017, and the REPLY TO PROSECUTION'S
COMMENT^ filed by accused on 12 July 2017.

Background of the case

The Philippine Postal Corporation (PPC) refunded to Philpost USA,
upon the latter's request, the amount of $1,031,936.04 or P53,043,834.52

♦Sitting as Special Member per Administrative Order No. 284-2017 dated 18 August 2017.
' Rollo, pp. 205-292.
2 Id. at 300-308.
3 Id. at 313-347.
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representing the Terminal Dues (TDs) paid for mail matters sent to Royal Mail
(UK Post Office).

Based on the Audit Observation Memorandum (AOM) IAD 2004-01,"*
at the time of refund, Philpost USA has unpaid bills to PPC. Further, in 2001,
Royal Mail has not paid PPC the amount representing the value of LC/AO M-
Bags and registered items dispatched to the Philippines. Due to the non-
settlement of the claim and the refund made to Philpost USA, PPC incurred a
deficit in revenue for the transactions with Royal Mail.

On 4 August 2005, COA Legal and Adjudication Office (LAO) issued
a Notice of Disallowance (ND) PPC-2005-001^ finding accused Villanueva,
Antonio R. Siapno (Siapno), and Leonido T. Basilio (Basilio) liable for
refunding without legal basis the TDs to Philpost USA.

Accused Siapno^ and Villanueva separately filed motions for
reconsideration, which were denied with finality by COA in its Decision dated
14 March 2007J On 5 October 2012, the COA Legal Service Sector issued a
Notice of Finality of Decision (NFD).^

On 23 June 2014, the Field Investigation Office (FIO), Office of the
Ombudsman (0MB) filed a Complaint^ against herein accused.

On 3 November 2015, the Ombudsman issued a Resolution*® finding
probable cause against the accused for violation of Sec. 3(e) of Republic Act
No. 3019 (R.A. No. 3019).

Accused Villanueva moved to reconsider the Decision. However, it was
denied by the 0MB through an Order dated 8 July 2016.**

Information

On 13 June 2017, an Information was filed with this Court, which reads:

That on or about 19 November 2003, or sometime prior or
subsequent thereto, in the City of Manila, Philippines, and within the
jurisdiction of this Honorable Court, the above-named accused
DIOMEDIO R VILLANUEVA (SG 30), then Postmaster General,
ANTONIO R. SIAPNO, then Assistant Postmaster General, LEONIDO T,

Rollo, pp. 65-70.
Md. at 71-72.

Md. at 88-101.
' Id. at 102-107.
8 Id. at 108-109.

'Id. at26-35.

" Id. at 6-19.

"Id. at 21-24.
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BASILIO, then Acting Director, all high-ranking public officers of the
Philippine Postal Corporation (PPC), Manila, while in the performance of
their official duties as such and committing the crime in relation to their
office and taking advantage thereof, conspiring and confederating with one
another, did then and there, willfully, unlawfully and feloniously, give
unwarranted benefit to Philpost USA, a private corporation with postal
address at 179-02 15(f^ Avenue, Jamaica, New York established to provide
remail international services to residents of the USA using the Philippine
Postage Indicia under the License Agreement executed with the PPC as
amended on 23 April 2003, by refunding to the said corporation the sum of
US$1,031,936.04 or its equivalent amount of FIFTY THREE MILLION
FORTY THREE THOUSAND EIGHT HUNDRED THIRTY FOUR

AND 52/100 PESOS (Php53,043,834.52), representing alleged Terminal
Dues paid for mail matters sent to Royal Mail (UK Post Office), when in
truth and in fact and as accused knew fully well, Philpost USA was not
entitled thereto, to the damage and injury of Philippine Postal Corporation
in the amount aforestated.

CONTRARY TO LAW.^^

Accused villanueva's Motion for Judicial

DETERMINATION OF PROBABLE CAUSE

In his motion, accused Villanueva contends that there is a need for
judicial determination of probable cause based on three grounds: 1) that the
offense charged is vague and defective and/or is manifestly inconsistent with
the allegations in the complaint; 2) that there is clearly no prima facie case
and/or probable cause against the accused; and 3) that the judicial
determination of probable cause is necessary to afford accused adequate
protection to the constitutional rights of accused particularly his right to
speedy disposition of the case against him.

On the first ground, accused Villanueva alleges that in the Complaint
dated 13 January 2014 filed by FIO-OMB, he was charged of committing
violation of Sec. 3(e), R.A. No. 3019, through the third mode, i.e. gross
inexcusable negligence. He responded by filing a counter-affidavit and
established therein why there can be no gross inexcusable negligence on his
part.

However, the OMB purportedly found probable cause against him for
having committed the offense of causing undue injury to PPC through the first
and second modes that is, through manifest partiality and/or evident bad faith,
in its Resolution dated 03 November 2015.

Accused Villanueva avers that the finding of the Ombudsman is
inconsistent with the allegations of the Complaint. He further alleges that his

Rollo, pp. 1-3.
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right to due process of law was violated when he was charged with having
committed the offense through one particular mode but probable cause was
found against him for two different, separate and distinct modes as if the three
modes were synonymous to one another and/or one and the same.

Accused added that in order to evade the issue on the difference

between the modes alleged in the Complaint filed by FIO and those stated in
the Resolution, the prosecution avoided specifying in the Information which
of the three modes was used or employed by accused in committing the
offense. Thus, the Information is incomplete, vague and defective, warranting
its dismissal.

On the second ground, accused Villanueva claims that the facts on
record of the case do not show that he acted with manifest partiality, evident
bad faith and/or gross inexcusable negligence.

Accused alleges that the request for refund of Philpost USA was made
under and pursuant to the License Agreement and thus, considered a routine
contract matter. As such, it did not require separate approval of the Board of
Directors of the PPC. Moreover, as Postmaster General (PMG) of PPC, he
was clothed with legal authority to act on routine contractual matters like the
subject claim of Philpost USA.

Accused Villanueva states that his reliance on and favoring accused
Siapno's recommendation to approve the refund cannot be equated to
manifest partiality, evident bad faith and/or gross inexcusable negligence. In
fact, record shows that he acted with due care and made the decision in good
faith based on the findings presented to him by accused Siapno.

Further, the request for refund of Philpost USA underwent proper
review by Siapno, who has competence on the matter, being then the Assistant
Postmaster General (APMG) for Finance, and Administrative Services
Coordinator of PPC. Upon receipt of the memorandum of accused Siapno, he
did not immediately approve the recommendation but instead called Siapno
for a meeting. Accused Siapno assured him that he carefully reviewed and
studied the matter together with the relevant staff of PPC.

Also, the voucher for refund passed pre-audit. Thus, accused
Villanueva did not doubt the legality and propriety of the refund requested by
Philpost USA. Accused contends that the refund, having underwent the
standard operating procedure, the accusation of evident bad faith, manifest
partiality and gross inexcusable negligence has no basis.

Moreover, accused Villanueva said that after his attention was called
on the audit findings, he acted with dispatch to recover the amount to protect
the interest of PPC and to minimize possible losses.

1
i
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As to the third ground, accused avers that the COA Legal Adjudication
Sector, Legal and Adjudication Office issued Decision No. 2007-015 on 14
March 2007, denying accused's Motion for Reconsideration on the notice of
disallowance. None of the accused appealed the Decision. Thereafter, a
Complaint was filed by the FIG with the 0MB in January 2014.

Accused Villanueva declares that he was served with notice of the filing
of the Complaint more than seven (7) years after the issuance of the COA
decision upholding the audit findings against herein accused; and 11 years
after the date of the supposed commission of the alleged offense in 2003.
Accused is of the belief that the inordinate delay in the filing of the Complaint
violated his constitutional right to speedy disposition of cases.

Prosecution's Comment/Opposition

The prosecution posits that there is sufficient ground to engender a
well-founded belief that the crime has been committed and that accused is

probably guilty thereof.

The prosecution maintains that the collective acts of accused in the
illegal refimd of TDs not due to Philpost USA constitute a clear violation of
Sec. 3(e) of R.A. No. 3019. The prosecution also alleges that the modes of
committing the offense is collective in nature and must be interpreted as a
whole.

The prosecution argues that the Information clearly stated the acts being
punished under Sec. 3(e) of R.A. No. 3019 and there is no need to discuss the
modes because whatever mode it may be committed, it does not make the
offense separate and distinct. The prosecution further avers that the use of
phrases manifest partiality, evident bad faith and gross inexcusable negligence
does not mean that the indictment charges distinct offenses.

It counters that the evidence required to establish probable cause to
indict accused is overwhelming. The PPC Charter clearly provides that the
PMG has the "power to sign for and on behalf of the corporation contracts and
debt instruments authorized and approved by the Board." PPC acts through its
board of directors in approving contacts of the corporation. Hence, accused
acted beyond the scope of his authority in approving the payment of refund
based on Siapno's recommendation and without the knowledge and authority
of the board of directors.

As to the allegation of violation of right to due process, the prosecution
alleges that accused was afforded opportunity to file his counter-affidavit and
participate in the whole process. Besides, the time required for investigating.

t /
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gathering of documents, filing, and prosecuting the case requires considerable
amount of time and effort.

The prosecution likewise views the issue on inordinate delay as
untenable. The prosecution explains that the alleged illegal refund was
reported to the Office of the Ombudsman only on 17 September 2012.

Accused's reply to prosecution's comment

Accused filed his Reply and alleges that the prosecution failed to
contest the fact that the Information is fatally defective for failure to allege
one of the essential elements of the offense charged. As such, the Information
should be dismissed.

To support his contention, accused invokes Dela Chica v.
Sandiganbayan, alleging that in order for one to be held criminally liable
for violation of Sec. 3(e) of R. A. No. 3019, manifest partiality, evident bad
faith and/or gross inexcusable negligence must be alleged with particularity
in the information to sufficiently inform the accused of the charge against him
and to enable the court to properly render a decision. Otherwise, the
Information is fatally defective as it does not charge an offense and therefore,
the same must be dismissed.

Other arguments raised by accused are mere reiteration of the
arguments raised in his motion for judicial determination of probable cause.

RULING

We resolve accused Villanueva's motion as follows:

/. Accused right to due process
was not violated

Without discussing the substance or merit of the case, this Court
resolves to determine first whether accused's right to due process was
violated.

Accused alleges that his right to due process was violated because the
finding of the Ombudsman is manifestly inconsistent with the allegations in
the Complaint. He claims that he was charged in the Complaint with violation
of Sec. 3(e) of R.A. No. 3019 under the third mode (gross inexcusable

" 462 Phil. 712-723 (2003).
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negligence), but the Ombudsman found probable cause against him for having
committed the offense under the first and second mode (manifest partiality
and evident bad faith).

Accused's contention is misplaced.

In Pilapil v. SandiganbayanJ'^ which has the same issue as in this case,
petitioner therein was accused of malversation under Art. 217 of the Revised
Penal Code before the Ombudsman. The complaint for malversation was
dismissed for lack of probable cause, but petitioner was later on charged for
violation of Sec. 3(e) of R.A. No. 3019. The Supreme Court held that:

Petitioner attaches significance to the fact that the preliminary
investigation conducted by the Ombudsman against him was under the title
of "malversation." According to him, this is not sufficient to justify the
filing of the charge of violation of Anti-Graft and Corrupt Practices Law.

Petitioner loses sight of the fact that preliminary investigation is
merely inquisitorial, and it is often the only means of discovering whether
a person may be reasonably charged with a crime, to enable the prosecutor
to prepare his complaint or information. The preliminary designation of
the offense in the directive to file a counter-affidavit and affidavits of one's

witnesses is not conclusive. Such designation is only a conclusion of law
of Deputy Ombudsman Domingo. The Ombudsman is not hound by the
said qualification of the crime. Rather, he is guided by the evidence
presented in the course of a preliminary investigation and on the basis of
which, he mayformulate and designate the offense and direct the filing of
the corresponding information. In fact, even the designation of the offense
by the prosecutor in the information itself has been held inconclusive, to
wit:

... the real nature of the criminal charge is determined not fi*om
the caption or preamble of the information nor from the specification of
the provision of law alleged to have been violated, they being conclusions
of law, but by the actual recital of facts in the complaint or information...
it is not the technical name given by the Fiscal appearing in the title of the
information that determines the character of the crime but the facts alleged
in the body of the Information. (Emphasis supplied.)

The designation by the FIO of the offense is not conclusive as the
prosecutor still has to assess the evidence presented and determine the
appropriate offense to be charged. That is precisely the purpose of the
preliminaiy investigation. It is a means to allow the parties to present their
affidavits and counter-affidavits before the prosecutor to enable the latter to
ascertain whether there is sufficient ground to indict the accused and to help
him prepare the information to be filed in court.

G.R. No. 101978,7 April 1993,221 SCRA 349.
Orquinaza v. People, 511 Phil. 768-778 (2005).
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Therefore, the fact that the charge in the complaint against accused
Villanueva differs from that in the resolution did not violate accused's right
to due process.

In fact, accused Vill^ueva was not prevented from defending himself
from the accusations of having committed the offense through manifest
partiality and evident bad faith. He was adequately apprised of the acts
complained of and imputed to him. Record shows that the Ombudsman
directed accused to file counter-affidavit to answer the charges against him as
contained in the Complaint- affidavit and supporting documents thereto.

He was also afforded opportunity to explain his side of the controversy
when he submitted his Counter-affidavit with Motion to Dismiss^^ dated 18
August 2014.

It is settled that due process is satisfied when the parties are afforded
fair and reasonable opportunity to explain their side of the controversy or an
opportunity to move for a reconsideration of the action or ruling complained
of.^^ From the foregoing, accused Villanueva cannot validly claim that he was
deprived of due process.

II. Judicial determination of
probable cause is a mere
superfluity

The determination of probable cause is either executive or judicial in
nature.

For purposes of filing an Information in court, the determination of
probable cause is essentially an executive function that is lodged, at the first
instance, with the public prosecutor. The public prosecutor has wide latitude
of discretion in the conduct of preliminary investigation; and his findings with
respect to the existence or non-existence of probable cause are generally not
subject to review by the Court.

Consistent with this rule, the settled policy of non-interference in the
prosecutor's exercise of discretion requires the courts to leave to the
prosecutor the determination of what constitutes sufficient evidence to

i«/?o//o,pp. 122-140.
Supra, note 14.
Bureau of Customs v. Devanadera, G.R. No. 193253, 8 September 2015 citing the case of Unilever

Philippines, Inc. v. Tan (725 Phil. 486-499 (2014).
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establish probable cause. Courts can neither override their determination nor
substitute their own judgment for that of the latter.

On the other hmd, judicial determination of probable cause refers to
the prerogative of the judge to ascertain if a warrant of arrest should be issued
against the accused. At this stage, the judge makes a preliminary examination
of the evidence submitted, and on the strength thereof, and independent jfrom
the findings of the public prosecutor, determines the necessity of placing the
accused under immediate custody in order not to fiustrate the ends of justice.^^

Since the Court is already duty-bound to determine the existence or
non-existence of probable cause for the arrest of the accused immediately
upon the filing of the information, the filing of a motion for judicial
determination of probable cause becomes a mere superfluity, if not a
deliberate attempt to cut short the process by asking the judge to weigh in on
the evidence without a full-blown trial.^^

Accordingly, We decline to review the exercise of discretion of the
Ombudsman in filing the Information with this Court.

III. There was no violation of
accused's right to speedy
disposition of case

To fully address all the issues raised, this Court shall determine whether
there was a violation of accused's right to speedy disposition of case.

The concept of speedy disposition is relative or flexible. A mere
mathematical reckoning of the time involved is not sufficient. Particular
regard must be taken of the facts and circumstances peculiar to each case.^^
Any delay in the investigation and prosecution of cases must be duly justified.
The State must prove that the delay in the prosecution was reasonable, or that
the delay was not attributable to itP

Accused Villanueva claims that the delay reckons from the conduct of
Audit by COA sometime in 2004. Record shows that an AOM^"^ was issued
on 29 March 2004. Such audit observation led to the issuance of Notice of

Supra note 16.
20 Supra, note 16.
Deles Santos-Die v. Court of Appeals, G.R. No. 178947 & 179079,26 June 2013.
Braza v. Sandiganbayan, 704 Phil. 476-499 (2013).

^ Torres v. Sandiganbayan, G.R. Nos. 221562-69, 5 October 2016.
Rollo, pp. 65-70.
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Disallowance^^ on 4 August 2005. Accused Villanueva and Siapno^^ filed
motions for reconsideration in December 2005. On 14 March 2007, a Decision
resolving accused' motion for reconsideration was issued by CCA Legal and
Adjudication Center. However, the finality of decision was issued only on 5
October 2012.

This Court believes that the period from 2004 until 2012 should not be
included in counting the period of delay and thus, cannot be considered in
determining whether accused's right to speedy disposition of cases had been
violated.

The proceedings conducted by COA which resulted to the issuance of
Notice of Disallowance^^ in 2005 is administrative in nature.^^ Accused, who
were the subject of the audit investigation during those periods (2202-2012),
were not yet in jeopardy of being held for trial and punishment. While there
may be delay in the interim period, the delay was not attributable to the
prosecution.

A review of the record reveals that the fact-finding investigation was
initiated only upon receipt by the Ombudsman of the letter dated 17
September 2012^^ sent by Ma. Josefina M. Dela Cruz, Postmaster General &
CEO, requesting for investigation and filing of information for plunder and
appropriate cases against herein accused.^®

The preliminary investigation commenced on 23 June 2014, when the
Complaint^ ̂ was filed by FIO before the 0MB against herein accused.
Accused Villanueva filed his counter-affidavit dated 19 August 2014^^ while
accused Siapno filed an unsubscribed counter-affidavit on 21 January 2015.

In the Order dated 4 March 2015, accused Siapno was directed to
submit his sworn counter-affidavit. On 31 March 2015, the 0MB received
accused Siapno's sworn counter-affidavit.^^

On 3 November 2015, the Ombudsman issued a Resolution finding
probable cause against herein accused for violation of Sec. 3(e) of R.A. No.
3019. Accused Villanueva filed his motion for reconsideration on 20 June

2016 which was denied in the Order dated 8 July 2016. Information was
finally filed with this Court on 13 June 2017.

25;?o//o,pp.71-72.
26 Id. at 88-101.

22 Id. at 71-72.
2® Layus v. Sandiganbayan, et ai, 377 Phil. 1067-1082 (1999).
2Md. at 58-59.
2° Id. at 58-59.
2' Id. at 26-35.
22 Id. at 9, p. 4 of the Resolution dated 3 November 2015.
22 Id. at 11, p. 6 of the resolution dated 3 November 2015.
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The Ombudsman took more or less five (5) years, from 2012 to 2017,
to terminate the preliminary investigation including fact-finding investigation,
and file the Information with this Court.

We do not find the lapse of these period to be vexatious, arbitrary,
capricious or oppressive. There was no showing that there were unreasonable
delays in the proceedings in this case. Thus, accused cannot validly claim
violation of his constitutional rights to speedy disposition of cases and due
process

IV. Information should he
dismissed for failure to
specifically allege "manifest
partiality, evident bad faith
and/or gross inexcusable
negligence" in the
commission of the offense
charged.

We now tackle an important issue raised by accused Villanueva in his
motion. He argues that the Information filed by the Ombudsman against him
failed to allege one of the elements of the offense of violation of Sec. 3(e) of
R.A. No. 3019. Accordingly, accused Villanueva prays for the dismissal of
the case.

Basic is the rule that every element constituting the offense must be
alleged in the information.^"^ An Information is fatally defective when an
essential element of the crime has not been sufficiently alleged.^^

In the instant case, accused Villanueva was charged with violation of
Sec. 3(e), R.A. No. 3019, the elements of which are as follows:

1. The accused must be a public officer discharging administrative,
judicial or official functions;

2. He must have acted with manifest partiality, evident bad faith or
gross inexcusable negligence; and

3. That his action caused any undue injury to any party, including
the government, or giving any private party unwarranted
benefits, advantage or preference in the discharge of his
functions.

'^People V. CilotyMariano, G.R. No. 208410,19 October2016.
People V. Posada y Urbano, 684 Phil. 20-47 (2012).35

/



Resolution

People vs. Diomedio P. Villanueva, et al.
SB-17-CRM-1179

Page 12 of 13

A reading of the Information reveals that the prosecution failed to
specifically allege that accused acted with "manifest partiality", "evident bad
faith" and/or "gross inexcusable negligence", an essential element of the
offense charged.

The Information likewise failed to use words that would characterize

the elements of the offense, such as "partiality," or bias which excites a
disposition to see and report matters as they are wished for rather than as they
are; "bad faith," which connotes not only bad judgment or negligence but also
a dishonest purpose or conscious wrongdoing; or "gross negligence," which
is negligence characterized by the want of even slight care, or acting or
omitting to act in a situation where there is a duty to act willfully and
intentionally, with a conscious indifference to consequences as far as other
persons are concemed.^^

Accused Villanueva correctly cited Dela Chica v. Sandiganbayan,^^
where the Supreme Court ordered the dismissal of the Information for failure
to allege the essential elements of "manifest partiality, evident bad faith or
gross inexcusable negligence" as defined by R.A. 3019. It explained that:

It is not enough to allege that the acts were willfully, unlawfully or
criminally caused without stating that the same was done in a manner by
which the accused could be held liable for the specific offense charged. This
Court has ruled that in order that one may be held criminally liable under
Section 3(e) of R.A. 3019, the act of the accused which caused undue injury
must have been done with evident bad faith or with gross inexcusable
negligence. This draws more significance considering that good faith and
regularity are always presumed in the performance of official duties by public
officers. Therefore, manifestpartiality, evident badfaith or gross inexcusable
negligence must be alleged with particularity in the information sufficiently
to inform the accused of the charge against him and to enable the court
properly to render a decision.

xxxx

Considering the foregoing, this Court finds the information in the
present case to be fatally defective. Where it is clear that the information
does not really charge an offense, the case against the accused must he
dropped immediately. There is no point in proceeding under a defective
information that can never be the basis of a valid conviction. (Emphasis
supplied)

Since the Information is fatally defective, the instant case should be
dismissed. This is warranted pursuant to Sec. 4, par. 2 of Rule 117 of the
Revised Rules on Criminal Procedure. Otherwise, it would be futile to proceed
under a defective Information.

Dela Chica v. Sandiganbayan, 462 Phil. 712-723 (2003); Mendoza-Arce v. Office of the Ombudsman,
430 Phil. 101-117(2002).
"462 Phil. 712-713 (2003).
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WHEREFORE, premises considered, the Motion for the Judicial
Determination of Probable Cause filed by accused Diomedio P. Villanueva is
DENIED for lack of merit.

However, considering that the Information for violation of Sec. 3(e) of
R.A. No. 3019 is defective, this case is hereby ordered DISMISSED.

SO ORDERED.

Quezon City, Philippines.

)Y V. raESFESES

/Associcffe Justice

WE CONCUR:

MA. THERESA DOI^RES C. GOMEZ-ESTOESTA
Associate Justice

Chairperson

BAYANraJjACEVTO
Associate Justice


